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‘It is a bad look’  
 

Robin Woellner 

Abstract 

That was the way a senior ATO officer characterised the ATO’s refusal to remit outstanding general interest charge (GIC) 
owing in 3LQWDULFK�Y�'&7�[2018] FCAFC 79. It is hard to disagree. The saga began when the Australian Taxation Office (ATO) 
issued assessments to Mr Pintarich for some AUD 1.1 million including some $300,000 of GIC. In December 2014, after some 



 
 
eJournal of Tax Research  ‘It is a bad look’ 

509 
 

 

1. INTRODUCTION 

The Australian Taxation Office (ATO) is a very large1 public agency which is 
responsible for the effective operation of the Australian taxation system and is tasked 
with collecting the correct amount of tax from taxpayers. Given that taxation provides 
the vast bulk of the funding which supports Federal government programs, it is crucial 
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While a great deal of attention in relation to 3LQWDULFK�has been focused on the technical 
question of whether a ‘decision’ made by use of automated computer procedures is 
technically a ‘decision’ for the purposes of the $GPLQLVWUDWLYH� 'HFLVLRQV� �-XGLFLDO�
5HYLHZ��$FW����� (Cth) (and perhaps other purposes)6, this article concentrates on the 
moral or ethical issues arising from the ATO’s actions in its endeavours to recover 
income tax and penalties from Mr Pintarich.   

That is, in this article, the emphasis is on VKRXOG�rather than FRXOG. The question being 
explored is not whether the ATO has the OHJDO right to take certain actions, but whether 
it VKRXOG have taken those actions. 

2. THE CONTEXT – THE FACTS IN PINTARICH 

The facts in 3LQWDULFK
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The matter was escalated to a (second) Deputy Commissioner, who wrote back to 
Pintarich some three months later on 15 May 2015, indicating that Pintarich’s request 
for remission had been denied and that payment in full of the outstanding GIC 
($344,604.90) was required within 14 days.14 

On 17 June 2015, the tax agent provided the ATO with a detailed summary of 
Pintarich’s financial position and previous dealings, and asked that the decision to refuse 
to remit GIC be reconsidered. 

The (second) Deputy Commissioner duly replied on 18 August 2015 that the taxpayer’s 
application for remission had been refused and that the outstanding GIC (then 
$361,222.47) remained due and outstanding. The Deputy Commissioner’s August letter 
stated that: 

… We wish to advise you that the letter issued by the Deputy Commissioner 
of Taxation… dated 8 December 2014… was issued in error. The outstanding 
amount… in the letter did not include the entire amount of GIC which had 
accrued… up to and including 8 December 2014. 

Discussions continued, and as suggested by the ATO, the tax agent lodged a further 
request for remission of the GIC on 16 October 2015. The (first) Deputy Commissioner 
replied some seven months later on 13 May 2016, advising the taxpayer that only partial 
remission of the GIC owing would be granted15 and that: 

You were erroneously advised that the sum of $839,115.43 would satisfy the 
outstanding debt and was a ‘payout figure’. This lead [sic] to you borrowing 
funds to pay the tax amounts within two months. Although the ‘payout figure’ 
may be construed as misleading, a Notice for Income Tax and Running 
Account Balance issued on 11 December 2014… advised of accruing GIC 
amounts, with the total debt of $1,666,902. This would have been an 
indication to you that the GIC component had not been satisfied and was still 
outstanding... 

That is, in its responses to Pintarich, the ATO conceded that: 

 the letter of 8 December 2014 had been issued by the ATO in error,  

 the taxpayer had been ‘erroneously advised’ by the ATO in relation to 
repayment of GIC, 

 the taxpayer had been given information which ‘may be construed as 
misleading’ and  

 in reliance upon that erroneous and misleading advice, the taxpayer had been 
led to borrow monies from the ANZ Bank. 

Nevertheless, the ATO declined to remit (most of) the GIC owing. 

                                                      
14 A remission of the portion of GIC which had accrued from 2 January to 29 March 2015 was granted 
because of the ‘delay in responding to [the taxpayer’s] request’ (majority judgment, [2018] FCAFC 79, 
[108]). 
15
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Pintarich then took action in the Federal Court under the $GPLQLVWUDWLYH� 'HFLVLRQV�
�-XGLFLDO� 5HYLHZ�� $FW� ���� (Cth) (ADJR Act), alleging that because the ATO had 
already made a ‘decision’ in its letter of 8 December 2014 to accept the payment of 
$839,115.43 in full discharge of all primary tax and GIC owing, the subsequent 
‘decision’ of the (first) Deputy Commissioner on 13 May 2016 purporting to  remit only 
a small part of the GIC was of no effect. 

The ATO argued the reverse – that the letter of 8 December 2014 had been issued ‘in 
error’, and that there had been no ‘decision’ made on 8 December 2014 because the 
ATO officer had not engaged in any mental process of deliberation, assessment and/or 
analysis, and therefore the decision of 13 May 2016 (to only partially remit the GIC) 
was the only operative decision.  

The judge at first instance and a majority in the Full Federal Court found for the ATO, 
and held that the balance of accrued GIC could be recovered from Pintarich. 

Others can explore the fascinating question of whether the events of 8 December 2014 
amounted technically to a ‘decision’ for ADJR Act (or other) purposes. This article 
focuses on the ethical issues. 

It should be noted that, as the court decided the case on the technical basis that the letter 
of December 8 did not constitute a “decision” for ADJR Act� purposes, the judges’ 
observations on issues such as whether the terms of the letter were misleading are 
arguably RELWHU. However, in context, it is submitted that this does not detract from the 
thrust or weight of their Honours’ comments. 

3. THE DECISION AT FIRST INSTANCE IN PINTARICH16 

Tracey J held at first instance that, while the ATO letter of 8 December 2014 might 
provide evidence that a decision had been made, ‘the letter is not, itself, that decision’.17
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2 and 8 January 2015. There was no specific mention, in the letter, of interest 
which had accumulated prior to 8 December 2014.19 

His Honour went on to observe that he was ‘not unmindful’ of the (second) Deputy 
Commissioner’s view that the 8 December 2014 letter had been ‘issued in error’, and 
that the figure of $839,115.43 in the 8 December 2014 letter, ‘did not include the entire 
amount of GIC which had accrued on the entire amount of outstanding debt up to and 
including 8 December 2014’.20   

His Honour saw these comments by the (second) Deputy Commissioner as ‘an implicit 
recognition, by the Australian Taxation Office, that the language used in the 8 December 
2014 letter might be open to [the construction put forward by the taxpayer]’,21 and that 
this recognition was ‘also implicit in Mr Celantano’s acknowledgment that the terms of 
the 8 December 2014 letter did not reflect the outcome of his respective discussions 
with Messrs Pintarich and Smith’. In his Honour’s view, a ‘more explicit 
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(a) The heading of the letter was: ‘Payment arrangements for your 
Income Tax $FFRXQW debt’ (emphasis added [in the judgment]). 
This linked the letter to the statement of account dated 10 
November 2014 (headed ‘Income Tax Account’). [This indicated 
that the] statement of account covered both primary tax and GIC.  

(b) The reference in the first sentence of the letter to the taxpayer’s 
recent promise to pay his ‘outstanding account’ also linked the 
letter to the statement of account. 

(c) The second sentence of the letter [‘We agree to accept a lump sum 
payment of $839,115.43 on or by January 2015’] suggested that, if 
the taxpayer paid the lump sum by the date referred to in the letter, 
this would fully discharge the debt identified in the statement of 
account. This was further supported by the lump sum being 
described as a ‘payout figure’ in the following sentence of the 
letter. 

(d) The statement in the first sentence of the second paragraph that the 
payout figure was ‘inclusive of an estimated general interest charge 
(GIC) amount calculated to 30 January 2015’ suggested that the 
payout figure covered DOO GIC up to 30 January 2015… [emphasis 
in original].28 

This analysis is compelling. The majority also noted that:  

 the December letter referred to GIC (by ‘… stating that the payout figure was 
“inclusive of an estimated general interest charge … amount calculated to 30 
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Pintarich’s counsel accordingly sought leave to argue on these alternative bases. Leave 
was granted to file an application to amend the notice of appeal to include these 
additional grounds, but the Court then refused leave to argue these grounds.   

As the Court noted, the principles that apply to the question of when new grounds can 
be raised on appeal are well established45 and all three judges in 3LQWDULFK�agreed that 
the present case was not an appropriate one to allow new grounds to be heard.46   

The ATO had argued against the introduction of the new grounds. This was 
understandable, because facing the new grounds would no doubt have caused 
considerable dislocation to the ATO’s preparation and presentation of its case. Perhaps 
the problem of dislocation could have been overcome by an appropriate order for 
adjournment and costs – and the Full Court would presumably have refused to allow the 
new grounds in any event.   

It is relevant in this context to note that, as a federal government department, the ATO 
is required to conduct its litigation as a ‘model litigant’. The responsibilities of model 
litigants are contained in Appendix B to the Legal Services Directions 2017 (made under 
section 55ZF of the -XGLFLDU\�$FW����� (Cth)).47 In brief, while the obligations do not 
prevent the Commonwealth and its agencies from ‘acting firmly and properly to protect 
their interests’ [Note 4], some key elements of the responsibilities include48: 

 Not undertaking appeals unless the agency believes it has reasonable prospects 
for success or the appeal is justified in the public interest, and apologising 
where the agency is aware that its lawyers have acted wrongfully or improperly 
[2(h),(i)]; and  

 Not relying on technical defences unless the Commonwealth’s or the agency’s 
interests would be prejudiced by the failure to comply with a particular 
requirement [2(g)]. 

The obligations are expanded by the Notes to Appendix B, which provide that ‘being a 
model litigant requires that … agencies … act with complete propriety, fairly and in 

                                                      
45 [2018] FCAFC 79, [158] (Moshinsky and Derrington JJ) – ie, new grounds will not be permitted where, 
if the issues had been raised in the court below, evidence could have been given which would have 
definitively prevented the point from succeeding: [158]-[162], citing &RXOWRQ�Y�+ROFRPEH�(1986) 162 CLR 
1 at 7-8; 2¶%ULHQ�Y�.RPHVDURII� (1982) 150 CLR 310 (Mason, Murphy, Aickin, Wilson and Brennan JJ). 
46 [2018] FCAFC 79, [158]-[164] (Moshinsky and Derrington JJ); Kerr J agreeing at [78]. 
47 See, for example, ATO, ‘Conduct of ATO Litigation and Engagement of ATO Dispute Resolution’, PS 
LA 2009/9, [13]-[14]; Rule of Law Institute of Australia, ‘The Model Litigant Rules: Key Facts and Issues’, 
available at: www.ruleoflaw.org.au; Eugene Whealahan, ‘Model Litigant Obligations: What Are They and 
How Are They Enforced?’, Federal Court of Australia, Ethics Seminar Series (5 March 2016), available at: 
https://www.fedcourt.gov.au/digital-law-library/seminars/ethics-seminar-series/20160315-eugene-
wheelahan (accessed 22 February 2020); Amy Granger and Dan Trindade, ‘The State as Model Litigant: 
Reading Between the Guidelines’, Clayton Utz Knowledge (21 July 2016), available at: 
https://www.claytonutz.com/knowledge/2016/july/the-state-as-a-model-litigant-reading-between-the-
guidelines (accessed 23 February 2020); see also such cases as – among many others – 0RUOH\�Y�$6,&�
[2010] NSWCA 331; &RPD]��$XVW��3W\�/WG�Y�&RPPLVVLRQHU�RI�6WDWH�5HYHQXH�(2015) VSC 294 (Croft J). 
48 See, for example, the Inspector-General of Taxation, 5HYLHZ�LQWR�WKH�7D[SD\HUV¶�&KDUWHU�DQG�7D[SD\HU�
3URWHFWLRQV (December 2016) ch 5, ‘Model Litigant Obligation’; Zac Chami, ‘The Obligation To Act As A 
Model Litigant’, (2010) 64 $,$/�)RUXP 47; Nassim Khadem, ‘Government Agencies Are No Model Act 
Inquiry Told’, 6\GQH\�0RUQLQJ�+HUDOG�RQOLQH (13 June 2018), available at: 
https://www.smh.com.au/business/the-economy/government-agencies-are-no-model-act-inquiry-told-
20180517-p4zfy8.html (accessed 22 February 2020). 
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accordance with the highest professional standards’ [Note 2], which ‘may require more 
than merely acting honestly, and in accordance with the law and court rules. It also goes 
beyond the requirement for lawyers to act in accordance with their ethical obligations’ 
[Note 3]. 

In terms of Clause 2(g) and Notes 2 and 3, could the ATO’s opposition to the adding of 
new grounds be seen as a ‘technical’ defence which should not be relied on by a model 
litigant?   

The ATO is of course closely conversant with the Model Litigant obligations,49 and 
generally complies with these obligations, though issues in relation to Model Litigant 
obligations50 and broader issues51 do arise from time to time.   

There is no doubt that the ATO was legally entitled to oppose the introduction of new 
grounds. However, in light of its obligations as a Model Litigant and moral exemplar, 
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 µ7KH�UHIHUHQFH�WR�*,&�LQ�WKH���'HFHPEHU������OHWWHU�ZDV�WR�*,&�DFFUXLQJ�RQ�
WKH�SULPDU\�WD[�GHEW�RI�������������IURP�WKH�GDWH�RI�WKH�OHWWHU�WR�WKH�H[SHFWHG�
GDWH�RI�SD\PHQW�RI�WKDW�SULPDU\�WD[�DPRXQW�RQ����-DQXDU\�������,W�ZDV�QRW�D�
UHIHUHQFH�WR�*,&�WKDW�KDG�DFFUXHG�SULRU�WR���'HFHPEHU�«¶�

Again, this was the ATO’s interpretation/intention, but not one that was 
supported by the judges in the Full Court.  

 µ«�RQ����'HFHPEHU���������-DQXDU\����������-DQXDU\������DQG���)HEUXDU\�
�����WKH�WD[SD\HU�UHFHLYHG�VWDWHPHQWV�IRU�KLV�LQFRPH�WD[�DFFRXQW�ZKLFK�VKRZHG�
WKDW�QR�DPRXQW�RI�*,&�KDG�EHHQ�UHPLWWHG�¶�

This was correct (the statement issued on 5 February 2015 can be discounted, 
as it was after the 30 January payment), and the ATO relied heavily on this 
point.  

The issue was not explored in the judgments, so that any suggestions are mere 
speculation, but one possibility may be that the taxpayer presumed that any 
remission of GIC was conditional on his making the 30 January payment, and 
might not, therefore, have expected to see any reduction/remission in GIC until 
payment was actually made. 

 µ:KLOH�WKH�PDMRULW\�RI�WKH�)XOO�&RXUW�VDLG�WKDW�LW�ZRXOG�IROORZ�IURP�³WKH�QDWXUDO�
UHDGLQJ�RI�WKH�OHWWHU´�WKDW�³WKH�OHWWHU�FRPPXQLFDWHG�WKDW�D�GHFLVLRQ�KDG�EHHQ�
PDGH� WR� UHPLW� DOO� *,&� SD\DEOH� E\� WKH� >DSSHOODQW@´�� WKH� PDMRULW\� DOVR�
DFNQRZOHGJHG�WKDW�WKH�OHWWHU�GLG�QRW�H[SUHVVO\�GHDO�ZLWK�WKH�DSSOLFDWLRQ�WR�UHPLW�
*,&�DQG�WKH�OHWWHU�ZDV�VXVFHSWLEOH�RI�PRUH�WKDQ�RQH�LQWHUSUHWDWLRQ�¶�

This is correct, but cold comfort for the ATO, since the Full Court held that the 
letter created the clear impression that the full balance of GIC was included in 
the ‘payout figure’ (see above),62 and the fact that the ATO December letter 
was ‘susceptible of morve),
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The ethical position is less clear – but no less controversial. 

By way of context, it is useful to note that various commentators have suggested that: 

  the decision in 3LQWDULFK� ‘… will have implications for the reliance that 
Australian taxpayers can place on computer-generated correspondence from 
the ATO’;65  

 public trust and confidence in government decision-making ‘will be 
undermined if public officials are able to retract “decisions” communicated in 
computer-generated correspondence, and if individuals are therefore unable to 
rely on this correspondence …’;66 

 taxpayers ‘want to know that they can rely on the wording of the 
correspondence that’s issued to them by the ATO, especially in circumstances 
where the ATO is relying more and more on automated processes’;67 

 a taxpayer should be able to rely on written or verbal communications from the 
ATO being accurate. Accordingly, ‘[p]utting the onus on the taxpayer to 
determine what was the decision of the Commissioner even in the face of clear 
correspondence’ can be taken at face value and accurately reflects decisions 
taken is not only ‘troubling’, but also ‘creates uncertainty for the Commissioner 
in opening the door to taxpayers arguing a decision that appears to be clear on 
its face is not the decision because it fails to take into account all relevant 
material in a particular case’;68 and 

 at the very least, the decision in 3LQWDULFK ‘… leaves taxpayers … in an 
understandably perplexed and confused state when they receive 
correspondence from the ATO … [it is] a highly unsatisfactory situation, 
especially as we move more and more into an automated world where taxpayers 
should have a quite legitimate expectation that plain words emanating from the 
ATO – even if not falling within the technical requirements of the law – can be 
relied on with certainty’.69 

At first glance these might seem extreme reactions, but given that reliance on 
automation by the ATO and other government bodies is likely to increase exponentially 
in frequency and scope in the future (contrary to the assumption of the majority in 

                                                      

contrary indication … in the relevant statute, the content of a notice is ordinarily to be assessed by reference 
to a reasonable reader in the recipient’s position’.  
65 Huggins, above n 5. 
66 Ibid: arguing also that the 3LQWDULFK�decision ‘highlights the impact of unreviewable errors in automated 
processes on public trust and confidence in government decision making and the challenges of using 
administrative law to scrutinise such processes’. 
67 Keith Swan (Partner, KPMG), quoted in Nassim Khadem, ‘Tax Office Computer Says Yes, Federal Court 
Says No’, $%&�1HZV�RQOLQH (5 October 2018), available at: https://www.abc.net.au/news/2018-10-05/tax-
office-computer-says -yes-federal-court-says��no/10341548 (accessed 23 February 2020). 
68 Sam Campbell, ‘ATO Decision Impact Statement On Pintarich – Troubling Views On When A Decision 
May Not Be A Decision’, Sladen Legal (16 April 2019), available at: 
https://sladen.com.au/news/2019/4/16/ato-decision-impact-statement-on-pintarich-troubling-views-on-
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3LQWDULFK),70 and given the unfortunate experience with other automated systems such 
as OCI Robodebt,71 these comments may merit closer consideration. 

Certainly, the decision in 3LQWDULFK�and the ATO’s approach will create a measure of 
uncertainty among advisers and sophisticated taxpayers, who may have a nagging doubt 
in future about whether correspondence coming from the ATO can be taken at face 
value, particularly whether the ATO author had considered the relevant issue and 
intended the correspondence to issue in the form in which it appeared.72   

Taxpayers and their advisers should not have to puzzle over the origin and provenance 
of correspondence issuing from the ATO, or undertake a course in Administrative Law 



 
 



 
 


