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Abstract 

This article builds on previous research by the author examining the goods and services tax (GST) rules applying to cross-
border supplies in a number of countries and highlights the immensely changed technological environment in which the GST 
operates in this context in Australia since the GST was introduced in 2000. The recent rules introduced in Australia are 
evaluated in light of global practice and it is concluded in particular that Australia was at the forefront of efforts to apply the 
tax to internet platform suppliers. The point is also noted that the breakthrough with platforms lends itself to allow taxing of 
the ósharing economyô in a similar manner should the decision be made to do so. 
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1. INTRODUCTION 

This article on the 20th anniversary of the Australian goods and services tax is in one 
sense an update on a previous publication that undertook a comparative analysis of the 
cross-border supply rules for the supply of intangibles. That research examined the 
approach to this practically difficult challenge to the administration of the goods and 
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Thus, the long-established income tax concept of residence of the supplier (in income 
tax the party deriving the income) gives way in this aspect of VAT law to the primacy 
of the residence of the consumer. The study saw that New Zealand and South Africa 
used an objective test. South Africa had what the study called a ótwo out of threeô test. 
This was based on the fact that digital service supplies fell within the definition of an 
óenterpriseô for purposes of South African VAT if supplied from outside South Africa 
and two of three criteria were met, namely: 

(a) the recipient of the supply is a resident5 of South Africa;  

(b) the payment for the service is made from a South African bank account; 

(c) the recipient has a business address, residential address or postal address in 
South Africa.6 

In New Zealand the test is a ótwo out of sixô test. The non-resident supplier is to regard 
the recipient of their supplies as a New Zealand resident where they have ónon-
contradictory informationô regarding any two of six items, namely:7  

(a) the recipientôs billing address; 

(b) the internet protocol (IP) address of the device used by the recipient, or 
óéanother geolocation methodô;   

(c) the bank details of the recipient óincluding the account the person uses for 
payment or the billing address held by the bankô;   

(d) 
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processesô.8 In the Australian rules it is only non-businesses (or businesses not 
registered) that are óconsumersô so the reasonableness of the supplierôs belief that the 
recipient is not a resident consumer is restricted by the legislation to the extent that if it 
is based on the consumer being registered for GST it must have disclosed to the supplier 
its Australian Business Number (ABN) and a declaration that it is registered, or other 
information to the effect that it is registered. As the mere registration of a business for 
tax by means of an ABN is not evidence of GST registration it seems to this author that 
this aspect of the Australian rules is more than a little complex and prone to 
misunderstanding by foreign suppliers. 

At least the Australian and New Zealand rules narrow the application of the GST to 
supplies from business to consumers (B2C); South Africa did not appear to do that and 
the study noted at the time of the survey of countries that the South African rules did 
not distinguish between business to business (B2B) supplies and B2C supplies requiring 
both types of supplier to register for VAT. 

The registration threshold is another interesting feature to compare between 
jurisdictions. Australia and New Zealand have matched their registration thresholds for 
non-resident suppliers to that of domestic suppliers, so they are the same for both. The 
GST threshold in New Zealand is based on a 12-month actual or projected turnover of 
NZD 60,000,9 and that in Australia is AUD 75,000. At the time of the survey the South 
African registration threshold for foreign suppliers was a 12-month actual or projected 
turnover of ZAR 50,000. It has since been increased so as to match the domestic 
registration threshold of ZAR 1 million.10 Given that the former threshold was the 
equivalent of about USD 3,500 the net was very widely cast with such a low threshold 
and the adjusted threshold would no doubt be welcome to some small suppliers. 

Table 1 below summarises the findings at the time. 

 

Table 1: Summary of (2017) VAT Rules Governing Inbound Digital Supplies 

Inbound 
digital supply 
rules 

Canada South Africa Australia New Zealand 

Specific rules   No Yes Yes Yes 
Effective date N/A 2014 1 July 2017 1 October 2016 
Specific 
definitions 

Yes Yes Yes Yes 

Type of 
definition 

óintangible 
personal 
propertyô 
 
 

óElectronic 
serviceô 
Finite list not 
including all 
intangibles. 

óAustralian 
consumerô and 
óInbound intangible 
consumer suppliesô 

óRemote serviceô 
that distinguishes 
between digital and 
non-digital 
services. 

                                                      
8 GST Act, s 84-100. 
9 Goods and Services Tax Act 1985 (NZ) s 51. 
10 Value-Added Tax Act 89 of 1991 (SA) s 23(1A) effective 1 April 2019, as announced in 2018 National 
Budget Speech released on 21 February 2018. The change was to take effect from 1 October 2018 but was 
deferred to 1 April 2019. 
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Place of 
taxation proxy 

Place it may be 
used 
(not actual use) 

Residence 
Objective ótwo of 
three itemô test 

Australian 
consumer 
Reasonable-belief 
test 

Residence. 
Objective ótwo of 
six itemô test, or as 
prescribed.  

Non-resident 
registration* 
 

Not required for 
non-resident not 
carrying on 
business in 
Canada. 
 

Yes 
Also provides for 
óIntermediaryô 

Yes 
But only in relation 
to B2C supplies to 
non-registered 
recipients. 
Also óelectronic 
distribution serviceô 

Yes 
Also provides for 
óelectronic 
marketplaceô 

Threshold? c/f 
domestic 

Yes - same 
 

Yes ï same, 
ZAR 1 million 
(prev. ZAR 
50,000) 

Yes ï same 
 

Yes - same 
 

Types of 
taxable 
inbound 
supplies 

Registration of 
foreign supplier 
without 
Canadian 
presence not 
required. 

B2B and B2C 
 

Only B2C Only B2C 
B2B are zero-rated 

Reverse 
charging 

Yes ï B2C 
 

Yes ï B2C 
(unless non-
resident is 
registered) 
 
 

Yes ï only GST 
registered business 

Yes ï only GST 
registered business 

* Without permanent establishment and complying with carrying on of business requirement in the country. 
 
 
 
3. THE CURRENT AUSTRALIAN STATUS QUO 

The Australian rules on digital supplies across its borders into Australia have not been 
long in place and it is thus not all that simple to assess how they are going. Those 
interested in GST will know that the Australian model was adventurous in that it relied 
on registration by offshore suppliers and it was one of the first ï but this approach has 
now become common. 

Recent announcements have revealed that the Australian approach has generated more 
revenue than expected. In his speech to the OECD Global Forum on VAT 2019 in 
Melbourne in March 2019 the Assistant Treasurer revealed that: 

Recent registration numbers reveal that over 1500 offshore businesses have 
registered under both [digital supplies and low value goods off shore supplier 
registration] measures, covering all major platforms and businesses from all 
jurisdictions. 

I can also report that both measures are collecting more revenue than 
estimated. 
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In terms of revenue, the GST on digital products and services measure raised 
around $269 million Australian dollars in 2017-18 compared with an estimate 
of $150 million.11 

This is an impressive achievement in light of the difficulties the GST system faced. The 
challenge that the Australian law faced was that cross-border supplies of intangibles 
were beyond the reach of the GST net because the section of the GST Act that created 
the legal connection (for GST purposes) between the supply and the indirect tax zone 
(ie, Australia) was too narrow. Section 9-25 was a textbook example (should anyone 
ever want to write a textbook on such subject matter) of pre-internet GST law. The 
relevant part said for intangibles:  

(5) A supply of anything other than goods or *real property is connected with 
the indirect tax zone if:  

(a)  the thing is done in the indirect tax zone; or  

(b)  the supplier makes the supply through an *enterprise that the supplier 
*carries on in the indirect tax zone; or  

(c)  all of the following apply:  

(i)  neither paragraph (a) nor (b) applies in respect of the thing;  

(ii)  the thing is a right or option to acquire another thing;  
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seem to be fine-tuned to impose GST on supply of intangibles across the border to local 
domestic consumers. 

There are other intricate elements of fine-tuning that ensure that the widened category 
of taxable supplies continues to be covered by the usual rules associated with óGST-
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they may not be a supplier but may be an agent or facilitator between the actual supplier 
and the consumer. These types of platform are often described as intermediaries. 

The Australian approach is to treat these types of supplier as óelectronic distribution 
platformsô. The approach is very much one of substance over form as it ignores the 
different legal forms and relationships that might underlie internet sites, suppliers and 
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domestic and cross-border supplies. The decision to do so should be taken after some 
reflection. What the approach to platforms has done is to provide a tool developed for 
cross-border supplies of low value goods and some intangibles that can now be applied 
to óthe sharing economyô and to subject to consumption tax supplies by small and even 
micro businesses that would otherwise not have been within the reach of the VAT/GST.  

Policy considerations, it is submitted, in deciding whether to apply platform rules to the 
ósharing economyô should include: the size of this economy and the desirability of 
taxing it; the fact that the platform will have some input tax credits but would probably 
not be able to claim those in respect of its suppliers/members; the fact that the 
suppliers/members would remain input taxed and a consideration of whether this is a 
distortion; and whether the extension of the VAT/GST to this modern phenomenon will 
create transparency as to the income tax implications of these activities and result in 
revenue related to that. 

4.4 
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Section 84-50 There is to be no requirement for tax invoices or adjustment notes in respect of 
inbound intangible consumer supplies. Existing sections 29-70 and 29-75 
(which deal with tax invoices and adjustment notes in the normal course) are to 
be ignored. 

Section 84-55 As intimated in s 84-45 ï the operator of an electronic distribution platform is 
to be treated as supplier who made the supply (84-55(1)(a)) for the 
*consideration that was made for the supply (84-55(1)(b)) as part of the 
*enterprise carried on by that operator. Thus, GST on the supply is payable by 
the operator of the electronic distribution platform. 
S 84-55(2) clarifies that where the *inbound intangible consumer supply is 
made through more than one *electronic distribution platform then 84-55(1) 
applies only to the operator of any of those platforms identified by a hierarchy 
of alternative rules which restricts the application to: 
(a)  a party to a written agreement, between the operator and at least one of the 
other operators of the platforms, under which the operator is to be treated as the 
supplier; or 
(b)  if no such agreement has been madeðthe operator determined in 
accordance with an instrument made by the Commissioner under 
subsection (3); or 
(c)  failing such agreement or instrument made under subsection (3): 
(i)  the first of the operators of those platforms to receive, or to authorise the 
charging of, any *consideration for the supply; or failing this 
(ii) the first of the operators of those platforms to authorise the delivery of the 
supply. 
S84-55(3) authorises the Commissioner of Taxation, by legislative instrument, 
to specify how an operator is to be determined for the purposes of 
paragraph (2)(b). 
S84-55(4) despite subsections (1) and (2), removes from the operation of the 
section operators of an *electronic distribution platform in relation to an 
*inbound intangible consumer supply made through the platform if: 
(a)  a document, relating to the supply, issued to the *recipient of the supply 
identifies: 
(i)  the supply; and 
(ii)  the supplier as the supplier of the supply; and 
(b)  the supplier and the operator of the electronic distribution platform (EDP) 
have agreed in writing that the supplier is the entity responsible for paying 
GST for the supply or a class of supplies that includes the supply; and the 
operator the EDP does not authorise the charge to the recipient for the supply 
nor authorise the delivery of the supply; and does not set the terms and 
conditions under which the supply is made. 
This specific set of circumstances seems to have been inserted after 
consultation in response to industry concerns on behalf of parties with specific 
arrangements in place between EDP operators and suppliers using their 
platform. 

Section 84-60 Extends s 84-55 to certain other supplies through an EDP. Section 84-55 
(above) applies to a supply as if it were an *inbound intangible consumer 
supply if (a)  the supply is made through an EDP; and (b)  that supply is 
covered by a written agreement between the supplier and the operator of the 
platform entered into before the supply is made; and (c) the EDP the operator is 
registered; and (d) the agreement treats the supply as if it were an inbound 
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supplier in some situations as making a supply to an entity that is not an 
Australian consumer. 

Section 84-100 Establishes when entities are treated as not being Australian consumers and 
states that the GST rules apply to you as if another entity was not an 
*Australian consumer of a supply if: 
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