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In particular, in the CGT context, Australiaôs politically controversial grandfathering 
clause, indexation versus discount model, and exemptions and concessions, are 
discussed. The rationale for the replacement of the indexation of the cost base nearly 
two decades ago with the 50 per cent discount is of particular relevance to this 
discussion as is the most recent debate around the perceived generous nature of this 
discount. Recommendations of the Australiaôs Future Tax System review (Henry 
Review), which included proposed changes to the CGT regime to ensure taxes 
supported productivity, participation and growth, are analysed. These recommendations 
revolved around streamlining small business CGT rules (Recommendation 17) and a 
common discount of 40 per cent for interest, net residential rents and capital gains 
(Recommendation 14).3 The aim of the latter was to improve a shor  M os a
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framework which applies income tax to net economic gain, adjusted for inflation. The 
article then considers modifications to this óidealô framework based on the design 
principles of equity, efficiency, simplicity, sustainability and policy consistency.  

2.1 Threshold considerations 

As a starting point, countries often need to determine whether they wish to introduce a 
CGT at all and, as Evans points out, óthere is no real consensus as to what capital gains 
are or whether they should be taxed at allô.6
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comprehensive tax base.15 In any current setting an óidealô model is modified to take 
into account the often competing imperatives of equity, efficiency, simplicity, 
sustainability and policy consistency. The five concepts, which we argue should be 
considered in the design of a CGT regime, formed the basis of recommendations 
contained in the report of the Australiaôs Future Tax System report of 2009 (known as 
the Henry Review after the chair of the Review Panel, then Treasury Secretary Dr Ken 
Henry) which was the most recent comprehensive review of Australiaôs tax regime. 
Arguably, this also takes us to the necessary consideration of optimal tax theory in 
which it is recognised that ógovernments are trying to raise revenue in an economy that 
is inevitably distortedô.16  

Ken Henry himself supported any move towards a comprehensive tax base despite 
recognising declining theoretical support for such an approach.17 Ultimately, Australiaôs 
approach is one which combines the comprehensive tax base model with optimal tax 
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and equity, the case for the introduction of a comprehensive capital gains tax 
in New Zealand is compelling. 

Burman and White observe:52 

There is no perfect way to tax capital gains in a real-world income tax. Not 
taxing them, or taxing them in an ad hoc and inconsistent fashion as is done 
in New Zealand invites unproductive tax avoidance, creates uncertainty for 
taxpayers, and is inequitable. 

Elliffe and Huang observe that New Zealand is unique, concluding:53 

The reason historically that New Zealand does not have a CGT is not because 
New Zealand policymakers fail to recognise the benefits of such a form of 
taxation, but because they have been overawed by the perceived problems and 
cost associated with it.  

In looking at the history of this tax policy, it is possible to conclude that the 
rejection is primarily due to unsubstantiated assertions that the law will 
become too complex from an administrative and technical perspective, and, 
bearing this burden in mind, is not worth the trouble from the revenue-
collection perspective. é 

One of the advantages of being the last to adopt something is that you can 
learn from others’ mistakes. Doing so, New Zealand could design a realised 
CGT which improves the tax systemôs equity, is administratively less 
complicated than other CGT systems, provides the tax administration with 
information, protects the integrity of existing rules, and still collects a realistic 
amount of revenue. é It seems logical to assume that New Zealand can learn 
something from other countries’ mistakes, and, even in some cases, successes. 

Coleman undertakes a modelling analysis of a potential CGT in the long term in New 
Zealand on housing market.54 He finds that based on the assumptions of the modelling 
there will be different results. Specifically, the model which uses an overlapping 
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consultation and extensive reporting to the New Zealand Government, which resulted 
in a series of recommended options for major tax policy reform. Specifically the TWG 
sought to: 

1. 
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to understand just why they differ. That a disparate group of individuals from 
a range of backgrounds have established some common ground in a way of 
thinking about taxes is itself sufficient cause for praise. The Report can be 
read with interest and profit by all those interested in tax policy. 

3.3 Bright-line test - 2015 

Subsequent to the TWG report, there was little discussion on the introduction of a CGT 
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Most recently, Tsen, Singh-Ladhar and Davey undertook a survey of practitioners and 
other tax professionals as to their views on the bright-line test. They conclude:65 

Concern regarding the bright-line test is well founded and the authors note 
that the similar opinions from participants should be an indication that further 
policy consultation and development is required ï perhaps forming the basis 
for further research regarding the types of additional policy tools that could be 
used to integrate new tax rules into the statute books. However, it is accepted 
that the bright-line test will likely aid the Inland Revenue Department in some 
way ï even if to reduce some level of compliance and administration costs so 
that their limited resources can be used elsewhere. 

With the setting up of the new Government in late 2017, it has delivered on its promise 
with an extension of the bright-line test period from the current two years to five years, 
with effect from 29 March 2018.66 The result of this extension is that the provisions 
now tax medium-term gains rather than short-term gains as they did originally. 
Concerns have also been raised around the limited exemptions which are viewed as 
being not nearly as generous as the Australian 50 per cent concession for individuals.  

The initial two-year period for the bright-line test resulted in a question around whether 
the provisions imposed a form of capital gains tax or ordinary income tax. It is well 
established that real estate purchased for the purpose or intention of subsequent disposal 
is already taxable as income and the introduction of bright-line test merely provided an 
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quality of the work done. However, he cautions that the focus must be on maintaining 
clear policy:68 

The success of a CGT, or any tax, will depend on a clear policy rationale 
which informs the design, consultation and implementation phases. A failure 
to clearly articulate its purpose and adhere to it will potentially lead to a poorly 
designed and functioning CGT. Further, policymakers can expect to face 
heavy lobbying with any such future tax. Keeping a clear focus of the object(s) 
of the tax will ensure that pressure from lobby groups do not derail the tax. 

The 2011 Labour Party CGT proposal contained some similar features to the existing 
Australian regime, such as the small business retirement concessions, but in contrast to 
Australia made only quite limited provision for relief for capital assets already owned. 
Transitional provisions, as Maples points out, are always a difficult issue to deal with 
and Australia is unique in terms of its ógrandfatheringô of what are known as ópre-CGTô 
assets. The proposal arguably also did not adequately address the potential contradiction 
involved in seeking to address housing affordability concerns in the situation where 
Australia and other jurisdictions nevertheless have similar or greater housing 
affordability problems even with their CGT regimes in place (though whether those 
problems would be worse without the CGT remains an open question).  

The most recent major contribution to the debate is a special issue of articles in the New 
Zealand Journal of Taxation Law and Policy in 2015.69 The articles largely come from 
a conference held in 2014 that were part of a wider examination of the key issues 
involved in the design of CGT regimes.70 It was intended to inform the debate, not 
promote the introduction of a CGT. In their editorial, Elliffe and Littlewood comment 
that the key issues discussed include:71 

 Whether the CGT should be integrated as part of the income tax provisions or a 
separate stand-alone tax; 

                                                      
68 Andrew J Maples, óA Comprehensive Capital Gains Tax in New Zealand ï No Longer Political Hari-
Kari?: A Consideration of the Labour Party Proposal of 2011ô (2014) 20(2) New Zealand Journal of 
Taxation Law and Policy 144, 167 (emphasis added). 
69 The articles included in this Special Issue are: Peter Vial, óNew Zealandôs Tax Base ñKumaraòô (2015) 
21(1) New Zealand Journal of Taxation Law and Policy 14; David White, óPersonal Capital Gains Taxation: 
Reflections on the Influence of Economic theory on Tax Reform Proposalsô (2015) 21(1) New Zealand 
Journal of Taxation Law and Policy 18; Shelley Griffiths, óñThe Game is Not Worth the Candleò: Exploring 
the Lack of a Comprehensive Capital Gains Tax in New Zealandô (2015) 21(1) New Zealand Journal of 
Taxation Law and Policy 51; Jacob Spoonley, óA Sanctuary from the Taxman?: The Design of the Primary 
Residence Exemptionô (2015) 21(1) New Zealand Journal of Taxation Law and Policy 69; Craig Elliffe, 
óKey Issues in the Design of Capital Gains Tax Regimes: Taxing Non-Residentsô, (2015) 21(1) New 
Zealand Journal of Taxation Law and Policy 90; Shaleshni Sharma and Howard Davey óCharacteristics of 
a Preferred Capital Gains Tax Regime in New Zealandô (2015) 21(1) New Zealand Journal of Taxation 
Law and Policy 113, and Aaron Quintal, David Snell and Nicholas Chan, óKey Issues in the Design of 
Capital Gains Tax Regimes: The Impact on Tax Practiceô (2015) 21(1) New Zealand Journal of Taxation 
Law and Policy 137.  
70 Additional papers have recently been published in a book: Michael Littlewood and Craig Elliffe (eds), 
Capital Gains Taxation: A Comparative Analysis of Key Issues (Edward Elgar, 2017). 
71 Craig Elliffe and Michael Littlewood, óEditorialô (2015) 21(1) New Zealand Journal of Taxation Law 
and Policy 11. 
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significantly the attractiveness of investing in capital-gains-bearing assets by 
individualsô.109 As Evans explains, the focus of the CGT reforms recommended by the 
Ralph Review centred on optimising economic growth, with very little focus on equity 
and only some recognition of the importance of simplicity and certainty.110 The discount 
method currently adopted by Australia is in line with the Canadian model, while other 
jurisdictions such as Portugal, Chile and Spain maintain a methodology that takes into 
account inflation. However, most OECD countries treat the full capital gain as taxable, 
with some providing for an exemption up to a fixed amount.111  

The abolition of indexation and replacement with the 50 per cent discount method 
largely reintroduced inequity into the system by preferentially taxing gains. As Evans 
notes, the essential reason for introducing a CGT is one of equity, yet a 50 per cent 
discount ósavagely offends both the horizontal and the vertical aspects of equityô.112 It 
has already been noted that salary earners are disadvantaged over investors and that 
wealthier individuals tend to be the ones who invest for capital gain. This inequity can 
also be demonstrated by comparing the taxing of capital gains with the taxing of other 
forms of savings income and, in this context, it is necessary to consider how the taxation 
of capital gains fits within the broader tax system and the taxation of savings income. 
For example, in Australia, interest is taxed the least favourably because the entire return, 
including any inflationary gain, is taxed at marginal rates. On the other hand, dividends 
and investment in shares is taxed favourably, with dividends attracting a dividend 
imputation credit and capital gains from the sale attracting the CGT discount. Property 
is also taxed favourably depending on whether there are gains or losses, with the CGT 
discount again applying to any gain, and owner-occupied housing is exempt altogether 
from tax. That said, capital gains on shares are arguably preferred relative to interest 
because of the CGT discount. Furthermore, with a fully effective imputation system 
(this includes where excess imputation credits are refundable) dividends are taxed at the 
shareholderôs average tax rate and this treatment applies to the taxation of interest as 
well. 

Different tax consequences between capital gains, interest, dividends and real property, 
as illustrated above, result in obvious horizontal inequity in the tax regime. As noted by 
the Henry Review, these differences affect the assets in which households invest, 
leading to óadverse impacts on overall economic efficiency, capital market stability and 
the distribution of risk between individualsô.113 Because of the tax incentives, investors 
tend to take on too much debt, and in the case of real estate, it leads to a distortion in 
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As the authors point out, preferential CGT rates are óusually linked to providing an 
incentive for entrepreneurship and risk taking, increasing the level of saving, investment 
and productivity and counteracting the ñlock-in effectòô.126 

Again, as noted in section 4.2 above in relation to the grandfathering rule, the most 
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require a change in government or serious financial crisis that puts the New Zealand tax 
base at significant risk.  

With New Zealand operating its óGeneric Tax Policy Processô (GTPP), there is the 
opportunity for considerable input from stakeholders into both the policy composition 
and the draft legislation. The GTPP clarifies the responsibilities and accountabilities of 
the two major departments actively involved in the process (namely Inland Revenue and 
The Treasury). It also encourages earlier and more explicit consideration of key tax 
policy elements and trade-offs through the linking of its first three stages. Finally, the 
GTPP provides an opportunity for external input (such as from legal practitioners and 
firms) into the process for formulating tax policy. Such an approach seeks to facilitate 
both the actual and perceived transparency of the process, and provide for greater 
contestability and quality of policy advice.132 New Zealandôs experience with the GTPP 




