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Tax incentives to encourage migration of
skilled labour: another tax expenditure or a
failure of tax residence?

Andrew Halkyard*

Abstract

In a world of increasing labour mobility, is it good tax policyuse tax incentives to encourage migration to meet shortages
of skilled labour? Countries as diverse as Australia, Nestafid, Singapore, Denmark and China, to name but &tfenk

so. But is this the best response? This article seeks teeatisgse questions, first by apsing the taxation regimes of
various countries which have encouragedration of skilled labour by providing tax incentives and asking why they did so
(Part 1). It then examines empirical studies and relatedatitee with a view to determining whether occupational or
residence decisions really aesponsive to the taxation of labour (Part Il)efiéhis a wealth of literature on tax incensive
promote foreign direct investment. But comparatively little ysialhas critiqued tax incenéwegimes designed to attract
labour. This article aims to fill this gaand goes on to consider whether stefimes may best be viewed, not as tax
expenditures, but as curing the failure whereby many coumstdest an over-embracing concept as to when an individual
becomes a tax resident (Part IIl). It Wik argued that, although the case for énga tax incentive regime as the besywa

to encourage migration of skilled labour is problematic and hialsesm made out, it would berealistic to expect countries

to refrain from doing so. Accordingly, treticle proceeds to set out the desigen@nts such a regime should contain to
ensure that the policy goals identified can best be satisfied (Part IV). Finally, the article explains the lessons leateed from
analyses undertaken and answergjiestions posed above (Part V).

1. A COMPARATIVE STUDY OF TAX INCENTIVE REGIMES AIMED TO ATTRACT MIGRATION OF
SKILLED LABOUR

As indicated above, many countries havaated taxation incentive regimes to attract
migration of skilled labour. This article wiixamine five of these, namely, those in
Australia, China, Denmark, New Zealaadd Singapore. For comparative purposes,
the experience of Israel will also be ars#yg — since its taxation incentive is directed

at encouraging immigration generally. Most of these incentives provide an exemption
to qualified persons for foreign source inm® and, where relevant, offshore capital
gains. They are generally aimed at attracting foreign, non-resident skilled workers to
relocate (and often to encourage expatriatestian) and virtually all are time limited

* Adjunct Professor, Faculty of Law, Universitgf Hong Kong; Visiting Professorial Fellow, Atax,
University of New South Wales; 8ier Research Fellow, Taxation Wwaand Policy Research Institute,
Monash University. The author gratefully acknowledges the encouragement and assistance received
from Rick Krever, Cui Wei, Ren Linghui, Art Cockfd and Edmond Wong, as well as the constructive
comments and queries provided by the journaiengmous referee. The u$aisclaimer applies.

1 An OECD study found that as of 2010 15 OE@Buntries had introduced targeted income tax
concessions to attract migratiohhighly-skilled workers: se®ECD Tax Policy Studies: Taxation and
Employment (No 21§2011), p 124. Some of those countries, such as the United Kingdom and
Switzerland, go further. They use tax inthegs to encourage wealth migration.
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(i.e. incentives expire after a stated pdrior when the relevant person becomes a

Tax incentive

s to encourage migration
of skilled labour

permanent resident). Table 1 summarises the main features of these regimes.

TABLE 1
Country Qualifying person Form of incentive and Compliance obligations| Time period
type of income covered and qualification
conditions
Australig Temporary resident —a Exemption for foreign Normal compliance Exemption ceases
person who is a tax resident source income that is not | obligations apply, except when the person is
but who does not hold a part of the person’s that interest paid to no longer a
permanent visaor Australian employment foreign lenders is not temporary resident
citizenship and does not income subject to withholding
have an Australian spouse| [Notes — a temporary tax
resident is also exempt from
capital gains tax unless the
asset is ‘taxable Australian
property’. Special rules
apply to tax capital gains on
shares and rights acquired
under employee share
schemes.]
Chind A person who is not Exemption for all non- Normal compliance Exemption applies

domiciled in China and whq
has resided in China for leg
than 5 year§Note — even
where a non-Chinese
domiciliary (expatriate)
stays in China for more tha
5 years, it is relatively easy
for that person to avoid
becoming a resident
taxpayer under the
Individual Income Tax
Law. To achieve this result
the person must stay outsiq
China for more than 90
days cumulatively, or 30
days consecutively, within
the relevant calendar ye3r.

Chinese source income and obligations apply

sgains, except where it is
paid or borne by a Chinese
entity or individual

for 5 years

[Note — see,
however, Note
contained in the
first substantive
column of this
table which shows
that, for an
expatriate, non-
resident tax status
is relatively easy to
achieve.]

2 Income Tax Assessment Act 1997 (Cth), s 768-910.
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DenmarK Overseas researchers Flat rate of income tax of | The foreign national The incentive
(scientists) and high income 26% (no deductions from | must apply for a tax and expires after 60
earnerSemployed in other | income allowed), instead of social security number | month$
professions. The person the normal progressive within 3 months of
must have been recruited | income tax with a top arriving in Denmark and
abroad and not been liable| marginal rate (including at the same time make a
to tax in Denmark in the labour market formal application for
prior 10 years. Danish contributions) of around the tax incentive
citizens living abroad can | 56% (2012). The incentive
apply for the incentive only applies to earnings

from the qualifying
employment; all other
income is taxed at normal
rates

Israef® New immigrants and

returning residents — the
latter category refers to an
individual who resided
overseas for at least 10
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New Transitional resident — a Exemption for foreign The exemption applies | The exemption
Zealand? person (who may or may | source income (except automatically to a applies for 4 years
not be a citizen) who was | employment income from | qualified person. The from the first
not a tax resident for the overseas employment normal compliance calendar day of the
previous 10 years performed while living in obligations apply month the person
New Zealand and business qualifies as a tax
income relating to services resident in New
performed offshore) Zealand
Singapor&® | Not ordinarily resident — a | Exemption for a portion To qualify, a person The incentive

person (who may or may
not be a citizen or
permanent resident) who
was not a tax resident for &
least 3 years prior to
becoming a tax resident in
Singapore

(that corresponds with the
number of days spent
outside Singapore for

t business reasons in a year
of the person’s Singapore
source employment income
[Notes — Singapore’s
jurisdiction to tax is based
on source and, to a limited
degree, remittance.
However, except in a very
limited manner, the
remittance jurisdiction does
not apply to resident
individuals** The source of
employment income is
determined by where the
employment is exercised,
and not simply by where th
employment duties are
performed-’]

e one-time election, using

must spend a minimum
of 90 days outside
Singapore for business
purposes pursuant to his
or her employment in
the year of assessment
and have a minimum
employment income of
S$160,000. In addition,
where the tax on the
apportioned income is
below 10% of the
person’s total Singaporg
employment income, the
person must pay a tax
rate of 10% on his or her
total Singapore
employment income. A

a special form, must be
submitted to the IRAS
on an annual basis no
later than 15 April in
each Year of
Assessment

ceases after 5 yeal

7]

Given the popularity of these regimes, whaimpted the surveyed countries to adopt
them? Table 2 answers this question.vAll become apparent two broad rationales
are generally advanced when introggritax incentives to promote migration of
skilled workers — to remove taxation barriers for migration decisions and to attract
and/or retain skilled workers.

2 IncomeTax Act 2007 (New Zealand), CW 27 and HR 8€Tiules came into effect on 1 April 2006
and were enacted by the Taxation (Depreciation, Payment Due Dates Alignment, FBT and
Miscellaneous Provisionspct 2006. See generallywww.ird.govt.nz/yoursituation-nonres/move-
nz/temp-tax-empt-foreign-inc.htnfhccessed 18 February 2013).

13 Income Tax Act (Cap 134, 2008 Rev Ed) (ITA’)18N. The rules came intdfect in the Year of
Assessment 2003. See generalRAS Circular, ‘Not OrdinarilyResident Scheme’ (7 July 2008)
(updated on 29 August 2008), at
www.overseassingaporean.sgifdes/blog/files/NOR%20Circular_07_07_08%20.pdaccessed 18
February 2013).

¥ 1TA, s 13(7A).

1%see Pok, Ng and Timms (Ed$he Law and Practice of Singapore Income {@irgapore: LexisNexis,
2011), chap 19.
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TABLE 2
Australia®® China Denmark Israel New Zealand Singapore
To attract To distinguish To strengthen the| Essentially this is| To help New To attract talent tg
internationally between ordinary | competitiveness | an immigration Zealand relocate to
mobile skilled residents and nont of Danish policy aimed businesses recruit Singaporé’
labour, and to permanent or companies and | specifically to highly skilled
ease the cost short-term research increase the individuals from
pressures for residents. China’s| institutions by number of people| overseas,
Australian rules are similar | facilitating who choose to resulting in
business of in concept to research and return or to come | positive effects
employing skilled | those of Japalf. | product and live in Israel. | for the New
Igreign worker§” | The tax policies | development. The The reform is Zealand

incentive also
addressed
concerns about
the high costs

economy?*This
incentive also
addressed
concerns that had

underpinning
China’s rules
emanated from
the 1980s and

described by the
Ministry of

Finance as “one
more benefit the

were designed to | borne by Danish | Ministry of been expressed
complement companies and Immigrant relating to the
China’s numerousg research Absorption additional costs
tax incentives to | institutions of initiated for borne by New
increase foreign | employing Israel's 60th Zealand

direct investment.| researchers and | anniversary, all businesses in
They were thus | skilled intended to ease | recruiting
intended to attract professional the return of overseas talent by
skilled staff! Israelis living virtue of New
expatriates, abroad and the Zealand'’s wide

experts and
scholars to work
in China and are
not represented
by China to be a
labour migration
incentive, even
though they
should have someg
incentive effect’

absorption of new|
immigrants.®?

jurisdiction to tax
foreign income
earned by all
residents

The temporary resident tax incentivesasased on recommendation 22.18 of Review of Business
Taxation(known as the Ralph Review, 1999) that, intéa,alonsidered what reforms should be made
to Australia's international tax regime: se@w.rbt.treasury.gov.auaccessed 18 February 2013).

17 Explanatory Memorandum to the Tax Laws Ameedi(2006 Measures No 1) Bill 2006 (Cth).

Baustralian Government, Budget & No 1: Budget Strategy and Outlook 2005-06 (2005) ‘Part 1:
Fiscal Outlook and Budget Priorities’, pp 1-15: seew.budget.gov.au/2005-06/bp1/html/bst1-05.htm
(accessed 18 February 2013). Some highly paid eafesty prior to relocation overseas, negotiate so-
called ‘equalisation’ payants as part of their Australian reneration package (so that they are no
worse off in tax terms by becoming an Australian reasident). This was considered an added cost to
Australian business which may make it more expensive to recruit and retain skilled foreign workers.

Y¥See http://www.nta.go.jp/tetsuzuki/shinkoku/shotoku/tebiki2011/pdf/43.ddtcessed 18 February
2013). Specifically, a non-permanent resident iswhe meets the normal residence test but is not a
Japanese national and has m@tintained a residence in Japan for an aggregate of 5 years during a 10
year period. A non-permanent resident is tagaty on domestic source ince and foreign-source
income which is remitted to Japan.

2The author is grateful to Professor Cui Wei, China University of Political Science and Law for this
comparison and to Dr Ren Linghui, Ernst & Youhgx Services Ltd (Hong Kong) for placing this
‘incentive’ in its historical perspective.

Zlseewww.eatlp.org/uploads/Members/Denmark02.p@fccessed 18 February 2013), sourcing material
from the SKAT homepage; see furth®ECD Tax Policy Stud{2011), n 1 above, p 132.

22 Seehttp://www.gov.il/FirstGov/TopMvEng/PageReturnHomeEaccessed 18 February 2013).
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2. ARE OCCUPATIONAL OR RESIDENCE DECISIONS REALLY RESPONSIVE TO THE TAXATION OF
SKILLED LABOUR?

Published studies on this question relating to mobile highly skilled workers, who are
the target of the analysis in this article, are fairly uniform in concluding that the
empirical evidence available does not segjgthat migration decisions are highly
responsive to taxatiof.

However, the OECD Tax Policy Study whisupports this conclusion cautions that:

“While the literature is to an extemhixed, it suggests that tax can affect
migration decisions, especially for the high-skilled, but that this effect is likely
to be relatively small. This is unsuiging given the number of other factors
that affect the migration decision. Hovez, as mobility continues to increase it

is likely that the influence of tax on migration decisions will also increase. This
poses a number of issues for tax poli€y(&mphasis added)

Other studies express similar reservations:

“More empirical research is needed to determine which [labor mobility]
benchmark is most importaniVe do not yet know whether locational, leisure,
occupational, or residence decisiong anost responsive to the taxation of
labor, but as labor mobility becomes more important in the global economy, the
need for answers to these quess will become more pressing.®*

In relation to domestic patterns of magjpon, tax elasticiies may be more
pronounced?

“Tax — along with potential for pretsional development and better career
options — is a major influence on people’s decision to migrate. Looking
specifically at tax as a motivator feonigration, Richard Vedder from Ohio
University has been looking at domestic migration patterns within the US.
Vedder has found indications that Antams by and large choose to migrate
into low tax states and that this tendgrmas been consistent over the last 20
years®® Kathleen Day has also found theggional fiscal policies including
taxation to some degree influences iimtvincial migration in Canada®

Finally, given the longevity of the Danish tax incentive for foreign researchers and
skilled workers, initiated more than two deeadago, it is not surprising that several

2 |bid, p 11.

2 |bid, p 129.

%0 Mason, ‘Tax Expenditures and Global Labooility’ (2009) 84 NYU Law Review 1540, p 1622.

Tangentially, theOECD Tax Policy Study2011), n 1 above, p 10 also concluded that: “Empirical
evidence suggests that low-income earners, sipgkents, second earners and older workers are
relatively responsive to changes in labour incometiaxaparticularly at theparticipation margin. In
addition, taxable income elasticities suggest thigher-income individuals are more responsive to
taxes than middle- and lower-income workers.”

32 Ulrich, ‘Taxing Talent’ Adam Smith Institute Policy Paper (2010), available at
www.adamsmith.org/siteséfault/files/resourcédSI_Immigration  AW.pdf(accessed 18 February
2013).

33 Citing Vedder, The Heartland Institute (2005).

34Citing Day, ‘Interprovincial Migréion and Local Public-Goods(1992) 25(1) Canadian Journal of
Economics-Revue Canadienne D’Economique 123-144.
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studies have analysed its efficacy. The n@nclusions reached can be summarised
as follows:

x The tax incentive has increased in p@pity since it was introduced — from
229 people in 1992, to more than 2,800 in 2009. Although 2,800 may seem a
small figure, it is not insignificant in a labour force of 3,000,000 peBple.

X From these statistics, it is arguable tthegt tax incentive has shown that highly
skilled workers are responsive to lowerda and that it is a viable way to
attract qualified people to Denmark.

X However, it is important to appreciate that this conclusion focuses upon the
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taken by several countries (including those syed in this article), particularly those
imposing higher than average effective tax rates on employment income and high and/
or complex taxation on foreign source incoth@he question remains, however,
whether this is the best policggponse and how can we evaluate it?

3.A CRITIQUE OF TAX INCENTIVES TO A
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incentive chosen is the most effectivetiop for a country to attract highly skilled
labour of the type it wishes to incread®?

Even if the answer to this question dssumed, or answered positively, we must
proceed to examine whetheretincentive chosen is the stoefficient (least costly)
and whether, and to what extent, consiiens of equity and fairness between
taxpayers and the community interest andansparency indicate any contrary
conclusion.

At the risk of repetition, it would be m@ss not to acknowledge the difficulties and
limitations faced in evaluating the tax incemtikegimes set out in Table 1. In short,

there are major problems in obtaining relevant data that could provide a statistical and
empirical basis to support a typical tax incentive analysis. Specifically, as illustrated
by Part Il above, the surveys relating to the influence of taxation upon mi70.92 8wrob
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What does seem clear in this contexthiat, whether tax incentives are introduced or
not in response to the increasing calls fanth the debate shoutat be focused upon
doomsday stories from self-interested partiRather, to the extent that tax incentive
analysis is engaged, this debate shawtbe divorced from benchmarking the policy
goals sought to be achievedthvconsiderations of effectiveness, efficiency, fairness,
clarity and transparency — concepts which have been the subject of numerous policy
and empirical studies, albeit in other fields. It is the desirability for a measured and
principled approach to granting taxcantives which this article advocates.

(d) A Different Analysis Focusing Upon Tax Residence

What often seems lacking in tax incentiveglgsis is a detailed consideration of the
role they play within the context of @untry’s income taxation system as a whole —
and this leads us to another way to asalytax incentives’ to attract migration of
highly skilled labour. Rather than evaluate them by reference to the classic
benchmarks generally appliguitax incentives, a more satisfying justification for their
existence is to consider such provisioas reflecting a key element of most tax
systems (including most of those surveyed in Part | above) — whereby non-residents
are taxed on a different basis (tax on domestdigrce income only) to residents (tax on

a worldwide basis).

If one accepts that these provisions are often designed to remove taxation barriers for
highly skilled workers to migrate by exempting foreign source income for a relatively
short period of time (a conclusion supported by Table 2 above, with the possible
exception of Denmark), then it might be argued that they only benefit workers who in
a more perfect tax world should be trebtes non-residents. In the absence of such
provisions, an individual normally becomashgct to worldwide taxation in the host
country simply by staying in that country for a fairly limited period of time. After
satisfying what is typically a low threshold (which, depending on individual facts and
circumstances, may be evidenced by ptaispresence of much less than 183 days in
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resident developed in a very different era makes sense today or whether it is more
logical to refine the definition for today’s world.

Finally, the theme of this article illustrates the broader problem that global taxation of
personal services income is far from perfdaot.addition to widely held concerns
regarding the threshold and criteria for tax residence of an individual, the difficulty in
distinguishing between dependent andependent services and why these are taxed
differently, and why under double tax treatyreements (DTAS) employees are treated
differently from directors and sportsmeand artistes are treated differently still,
clearly show the necessity for reform both domestically and under DTAs. Given that
service provision is increasingly important in our world economy, it seems a shame to
end with the observation that in many wdggation of personal services income is
confusing — but it is a meSsand, notwithstanding the difficulty, it is important to
clean it up.

*The author gratefully acknowledges the analogyisied by Brian Arnold, ‘The Taxation of Income
from Services under Tax Treaties: Cleaning UpMess’ (2011) Bulletin for International Taxation 59.
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